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[TpeacrtaBneHmne Tembl BebmHapa
(mouemy aTta Tema MOXKeT bbITb MHTEPECHOW ANA a1BOKATOB)

[NoHATME caenku: 3HavyeHue 014 Keanugukayuu u 8bipabomku no3uyuu.
HepencrsutenbHble caenku B MK.

Tpagmumm KOHTUHEHTaNbHOro npasa 1 K KasaxcTtaHa.

MopenbHbin TK ana ctpaH-y4actHuy, CHI u MK KasaxcTaHa.

[dencreurten bHOCTb U HECOBEPLIEHHOCTb CAE/KN: Pa3/IUYUs 8 MPaso8oOM 3HAYeHUU U ropuouYecKux
nocsneocmesud.

Ocnopumble U HUYTOXKHbIE CAENKU: Pa3auYvus Mpasossix OCHOBAHUL, nepcriekmus U pUucKos
ocyuwecmesieHus npas, Co0epHaHus UcKa.

MpaKTMYecKne acneKkTbl NpuMeHeHus aencreytolmnx Hopm MK KasaxctaHa U nepcneKkTmBbl ero
MOZJEPHM3aLUN.



[loHATMEe caenKku

«CoenKkamu npusHaromca odelcmaeus 2pax0aH U pUOUYEeCKUX AUY, HarpasseHHble Ha
yCMaHoeBs1eHuUe, U3MeHeHUEe Uau rnpekpauwjeHue 2pax 0aHCKux rnpas u obszaHHocmel» (cT.
147 TK).

Caenkn ABNATCA BUAOM topmanyeckmux ¢akToB B Ka4ecTBe OCHOBAHMA BO3HMKHOBEHMUS,
N3MEHEHMS N NPeKpaLeHNs rpaxKaaHCKMX NpaB n obssaHHocTen (cT. 7 TK).

Caenkamm ABNAKOTCA Te, YTO NpeayCMOTPEHbI N He NpeayCMOTPEHbl 3aKOHOM, eC/IM OHU He
NPOTUBOPEYAT 3aKOHY: B 0060MX cydasx (MM NPUMEHUTENbHO TONIbKO K
HenpeaycMOTPEHHbIM B 3aKOHe?) AencTBYeT UMnepaTMBHaa Hopma n. 2 ct.157-1T:
«HedelicmaumesibHAA COesKa He 8s1e4em rpuouYecKux rnocaeocmeuli».



HepnencTBuTeNbHbIE CAEKM

HepencreutenbHble CAENKU — 3TO AENCTBUSA, KOTOPble HapYyLWUAM UAK HapyLwatoT TpeboBaHuA,
I('Ipe,EI,'bﬂBﬂF;eMble K dopme, coaepKaHMIO U Y4aCTHUKAM CAE/KU, a TaKXKe K cBoboae UX BO/IEU3bAB/IEHUA
cT. 157 IK).

ABnAeTca N1 HegeCcTBUTEIbHAA CAENKa CAeNKoM? MOKeT M B6bITb KaTeropuUUHbIA OTBET?

OcHOBaHMA NPU3HaTb CAENKY HeAeUCTBUTENbHOM YCTaHOBAEHbI B [K MM MHbIMKM 3aKOHOA4ATEIbHbIMM
aKTamm.

ABnaeTtcA M HaNPaBNEHHOCTb AENCTBUN KOHCTUTYUPYHOLWMM NPU3HAKOM CAENKU?

ABnaeTca nu pesynbraT AENCTBUM CYLLECTBEHHbIM / e AMHCTBEHHbIM NPU3HAKOM A4 UX
KnaccmduKaunm B Ka4ecTBe CAENKN?

Y10 3TO 33 topnandecKkne nNocneancTsnA, KOTopble MOXKET MNOBJIEYD HEAEVICTBMTeﬂbHaH CAe/IKa,
CBA3aHHbIE C ee He,ﬂleVICTBI/ITEIIbHOCTbI-O?



TpaanumMm KOHTUHEHTaIbHOro nNpasa U [ K Ka3zaxcTaHa

«YacmHoe npaso Pecnybauxku KazaxcmaH A8149emcs Hepa3pbl8HOU Yacmbio cembU KOHMUHeHmMasbHOR20 Npasda.
OHO chopmup08aa0CL NOO BAUAHUEM COBEMCKO20 2paxOaHCKO20 pasd, KOmopoe, 8 C80t0 o4epeds, yxooum
KOPHAMU 8 2epMAHCKOE Npaso»

[CynermeHoB M.K. Hopmbl rpaxkaaHckoro npaBa: MoHorpadua. Anmartbl: 2025, 720 c. C. 490;

[paxkaaHcKum kogeKe Kasaxckon CCP 28 nekabps 1963 r.: TO e NoHATME CAENKU U BO3MOXKHOCTb NMPU3HaHUA
HeaeNCTBUTENbHOCTM NPU NPOTUBOPEYUYNUN CAENKM IOPUANYECKOro nua ee uenm (HanpaBaeHHOCTb AeNCTBMN MMmena
3HayeHue); He ObI/I0 AeNEHNA HA HUYTOXKHbIE U OCMOPUMbIE CAENKWU; HO PA3AeNnaNNCb HeAeNCTBUTENbHbIE CAENKU U
CAENKU, KOTOPble MOTyT ObITb MPU3HaHbI HEAEUCTBUTENbHBIMU; NOCNEACTBUA HEAENCTBUTENBbHOCTU OAHMU U TE e —
PEeCTUTYLMA UM AEeHEXHAA KoOMNeHcauma Npu HEBO3MOXKHOCTU pecTutyummn. CoxpaHeHue atux popmyn B K Pecnybamkm
KasaxcTtaH, ogHaKo, N03BOAN0 pPa3peLlaTb CNOpPbl 0 HEAENUCTBUTENbHOCTU CAEOK, MPUMEHAS NOCNEACTBUA HUYTOXKHOCTU
cAenokK; Ho npobnema B TOM, [COXpaHAOLWLAACA] HEYETKOCTb B K/IaCCUPUKALMN HEAEUCTBUTENbHbIX CAENOK 3aTPYAHAET
KnaccuPuKauuo CAENOK, Ybe CoaepKaHNe He COOTBETCTBYET 3aKOHY, U BO3MOXXHOCTb NMPUMEHEHUA NOC/EACTBUM
HeaeNCTBUTENbHOCTM MO YCMOTPeHuto cyaa (Mbo HeT cmbicnia B cyaebHOM NpU3HaHUM HeAEeNCTBUTENBHOCTU HUUYTOXKHbIX
CAENO0K, KOTopble HeAEUCTBUTENbHbI B CUY 3aKOHA; HO CyAbl A0NKHbI MPMMEHATb 3aaKOH, BK/1l0YaA NoccaeacTBus
HUYTOMKHbIX CAENOK).

MpaxaaHckun Kogeke (Moaenb, PekomeHaaTenbHbi 3akoHoaaTenbHbi akT CHI), npuHaTbIn MexxnapiamMeHTCKOM
Accambneein rocygapctB-y4acTHMKOB CHI B Tpex yacTax, npuHATbIX B nepuog ¢ 1994 ao 1995 r.,,
https://online.zakon.kz/Document/?doc _id=30073642&pos=6;-110#pos=6;-110].
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Tpaanunm KOHTUHEHTaIbHOro nNpasa: [ epmaHuA

[paxcoaHcKoe ynoxceHue (Pa3den 2 Yacmu 3): onpeaenaeTt ycnosus
NENCTBUTENIbHOCTU CAENKN (HaanexKallee BONEN3bABIEHME,
cobntogeHne yctaHoB/€HHOM POpPMbI CAENKU, AeeCnOCOOHOCTD,
cobntoaeHne 3aKOHHbIX 3aNPETOB U HEHapyLweHne obpbix HPABOB);
pa3genseT oCnopumble CAENKU U HEAENCTBUTE/IbHbIE CAENKU;
HeJenCcTBUTEIbHbIE CAENKN — MPU HAPYLLUEHMM 3aNPETOB,
YCTAHOBJ/IEHHbIX 3aKOHOM UM B CUJTY 3aKOHA, a TaKXe NPOTUBOPEYUM
No6pbIM HpaBam; «eC/IM OCNOPUMas cAe/IKa OCNapPMBAETCS, OHaA
PAaCCMATPMBAETCA KaK HEJENCTBUTE/IbHAA C CAMOro Havyaa».

[BeprmaHH B. (cocT., BBeaeHune), Makosckuin AJ1. n ap. (pea.). NparkaaHckoe ynoxkeHue lepmaHun. NepeBoa c HEM.
N3p. 2-oe. M.: Bontepc Knysep, 2006. 816 c.].



TpaAnuMmM KOHTUHEHTaAbHOro NpaBa: PpaHLUMA

lpaxcoaHckul Koodekc (In. Il uV Tumyna lll): onpeaenaet ycnosus
NEeNCTBUTENbHOCTM cornawieHus (BonensbaBieHne, AeecrnocobHOCTb,
cobnogeHmne npegycMmoTpeHHon dopmbl, Hannume npegmeTta ob6A3aTenbCcTBa
N Hann4me 3aKOHHOro OCHOBAHUA B 00653aTeNnbCTBe); pa3aenaeT oCnopumblie
caenkn (Kotopble moryT 6bIiTb MPU3HaHbl HEAEWUCTBUTENIbHBIMMW MO UCKY O
NPU3HaHNN HeAEeNCTBUTENIbHbIMWU) U HeAENCTBUTE/IbHbIE CAENKU B CUNY
3aKOHa (He3aKOHHbIe CAeNKN — 3anpeLleHHble 3aKoHOM Inbo
npoTuBopeyalime 0obpbim HpaBam Uan Ny6ANYHOMY NOPAAKY); MPU3HAHME
obsA3aTenbcTBa HEAENCTBUTENbHBIM N0 0OLWMM OCHOBAHUSAM NpeKpallaeT
06A3aTenbCTBO.

[MparkpaHcKnit kogeke PpaHumm (Kopekec HanoneoHra). Nepesopg ¢ dp. M.: UHdoTponnk Meama, 2012. 624 c.]



Tpaanmumm KOHTUHEHTabHOro npasa: MTaamna

[paxcO0aHCKUU KoOeKc: onpeaenseT yCAoBUA, KOTOPble A0/TKHbI ObITb
cobntoaeHbl AN AENCTBUTE/IBHOCTU CAENKN (neecnocobHOCTb, coaeprkaHue
COOTBETCTBYET 3aKOHY, cobtoaeHme yCTaHOB/IEHHOU GOPMbl M 3aKOHHOE
3KOHOMMYECKOe 3HaYeHUe KOHTPaKTa - causa); pa3aensaeTr ocCnopmumble
(voidable) n HMUYTOXHbIE (Void) coenkn; HNYTOXKHbIE CAENKN — NNDO
HEe3aKOHHble, MO0 YKa3aHHble B Ka4ecTBe TAaKOBbIX 3aKOHOM; OCNOPUMas
cAe/IKa cYUTaeTCca 3aKNHYEeHHOW, AeNCTBYHOWEN 1 noanexKallen
NPUHYAUTE/IbHOMY MCNOJIHEHUID A0 MOMEHTA ee OTMeHbl (Npu3HaHUA
HeaeUCTBUTe/IbHOU) CyAOM NO UCKY CTOPOHbI CAENKU; HUYTOXHAA CAe/IKa
cYMTaeTCa He co3aalolen NnpaBoBoe 3Ha4YeHMe C CaMOro Hayaszia U NOTOMY He
aBnaeTca noanexawen NnpuHyanTenbHOMY MCNONHEHMUIO.

[Zlgijica] G. and Zatti P. Language and Rules of Italian Private Law. 5t edition. Wolters Kluwer and CEDAM, 2024.
p.



Tpaanumm KOHTUHEHTaIbHOro nNpasa: ABCTpUA

[paxcoaHcKul Koodekc (lnasa 17 Yacmu 2): onpenensaeT ycnoBuUS
NENCTBUTENIbHOCTU KOHTPAKTa (AeecnocobHOCTb, BONEN3BABAEHME,
3aKOHHOCTb 1 dopMma); pa3aensieT HeCOBEPLIEHHOCTb JOroBopa
(Hanpumep, HapylweHne TpeboBaHMM K BOJIEU3BABAEHUIO NN
NOHMMAHUIO 3HaYeHMA AEeNUCTBUIN, HapyLleHne TpeboBaHUM K dopme
OroBOPa) U HUYTOXKHOCTb A0Orosopa (Npun HapyLLEeHUU YCTaHOB/IEHHbIX
3aKOHOM 3anpeToBs, NpoTuBopevYnmn nybamnyHomy nopsaary — public
policy, 3aKnto4YeHnn coBepLIEHHO HEBO3MOXHOIO A0OroBopa - outright
impossible contract).

[The Austrian Civil Code. German/English. Eschig P. and Pircher-Eschig E. (translation). Wien: LexisNexis, 2013. 413 p.]



TpaanuMm KOHTUHEHTANbHOTO NpPaBa: AHINMNCKOE MPaBo

[Mpe3ymnumna HamepeHusa CTOPOH CO34aTb MPaBOOTHOLLEHME MO
Kommepyeckon / aenosoi caenke n obpatHas npesymnums B OTHOLEHUY
NHbIX CAENOK (KoTopasa MoXeT ObiTb ONPOBEPrHyTa AOKa3aTeNnbCTBaMM);
pa3genAatoTca ocnopmumsble (voidable) n He3akoHHble (illegal) KOHTpPaKTbI;
OCNOPUMbIE KOHTPAKTbl NPEKPALLAOTCA NO UCKY 3aMHTEPECOBAHHOM
HEBUHOBHOW B €ro OCNOPUMOCTU CTOPOHbI U BAEKYT PECTUTYLIUIO
(npnBeaeHmMe CTOPOH B NONOXKEHME A0 3aKNOYEHNA KOHTPAKTa), HACKONbKO
OHQ BO3MOXH3a; HE3AaKOHHbIE KOHTPAKTbI (3anpeleHHbie 3aKOHOM AU
OOLLMM NPaBOM), KOHTPaAKTbI, 3aK/IF0YEHHbIe B HapyLleHue nybanyHoro
nopagka (public policy), aBnAOTCA HUYTOXHbIMMU {\)/oid); BblaenAtoTca
HEeCoBepLUEHHbIe A0r0BOPbI N AOTOBOPbI C HEACHbIMU YCIOBUSIMUN, KOTOPbIE
HE MOTYT NPUHYAUTENbHO UCMOJIHATHCA NO PEeLleHunto cyaa.

[Contract Law. Cavendish Law Cards, 1997. 172 p.]



MoaenbHbiM K (CHI)

CraTtba 165. Ocnopumble M HUYTOXKHbIE CAENKN

1. Coenka HegelcTBUTENbHA NO OCHOBAHMAM, YCTAHOBAEHHbIM HacToAWwMM KogeKkcom, B CUY NPU3HAHUSA ee TaKoBOM Cya0oM
(ocnopumasn caenka) "Mb6o HE3aBMCUMO OT TAKOro NPU3HAHUA (HUYTOXKHAA CAENKa).

2. TpeboBaHME O NPM3HAHUM OCNOPUMON CAENKU HEeAENCTBUTENbHON MOXKET ObITb NpeaAbABAEHO AMLAMMU, YKAa3aHHbIMU B
HacToAawem Koaekce...

CraTtba 166. ObLMe NoNoKeHUs 0 NOCNeaACTBUAX HeAENCTBUTENbHOCTU CAENKN
1. [HepencTBUTENbHAA CAENKA HE BNEYET OPUANYECKUX NOCNeaCcTBUN]

2. [Npn HepeNCTBMTENbHOCTM CAENKM — ABYCTOPOHHAA PECTUTYLIMA, @ €C/IM OHA HEBO3MOXHA - BO3MELLEHNEe CTOMMOCTH
NleHbramm], eCauv uHble NocNeacTBMA HeAEeNCTBUTENbHOCTU CAENKM He NPelyCMOTPEHbI 3aKOHOM.

3. Ecn 13 cogepaHua OCNOPUMON CAENKM BbITEKAET, YTO OHa MOXeT BbiTb Nnlb NpeKpalleHa Ha byayuiee Bpema, cya,
NPpu3HaBasa CAEeNKY HeJeCTBUTENbHOW, NPEeKpaLlaeT ee AeNCTBME Ha byayulee Bpems.

CraTtba 167. HepenctBUTENbHOCTb CAENKU, HE COOTBETCTBYHOLWEN 3aKOHOAATE/IbCTBY

Caenka, He COOTBETCTBYOLWWL,AA Tpe6OBaHMF|M 3dKOHOAATENNbCTBA, HUYTOXKHA, €C/IN 3dKOH HE YCTAHAB/IMBAET, YTO TaKaA CAE/IKa
ocrnopuma nan He npeagycmatpuBa€eT UHbIX NOCNEeACTBUN HAPYLLEHNUA 3aKOHOAATE/NIbCTBA.

CtaTbs 180. CpOKM UCKOBOM AaBHOCTM NO HEAENCTBUTENbHbIM CAeNKaM

1. ICK 0 NpUMEeHEeHNM NOCNeACTBUIA HeAEUCTBUTENbHOCTU HUYTOXKHOM CAENKN MOXKET ObITb NpeabsaBieH B TeyeHue [aecaTu]
JIET CO [HA, KOrAa Ha4a/l0Cb €€ UCNOJIHEHME.




K KazaxcTtaHa (go 2017 r.)

CraTtba 157. HepgenctButenbHble CAENKU U NOC/EACTBUA HEAEUCTBUTENBHOCTH

1. Npu HapyweHun TpebosaHMi, Npeabasnaembix. K dopme, coaepskaHMIo U. yYaCTHUKaM CAENKM, a Takke ceoboae mx
BONEU3BABJIEHUSA, CAIE/IKa MOXKET ObiTb NPM3HAHA HEAEUCTBUTENbHOM MO UCKY 3aUHTEPECOBAHHbIX JIUL,..

2. [OcHOBaHMA NpU3HaHUA CAENKN HeAeNCTBUTENbHOM NpeaycmoTpeHbl B K nan B 3aKoHoAaTeNbHbIX aKTax].

3. [Mpn NpU3HaHWK cAeNKU HeAENCTBUTENIbHOM — TONbKO ABYCTOPOHHAS PECTUTYLMA, a NPU €€ HEBO3MOXKHOCTU —
BO3MeLLEeHNEe CTOMMOCTM AeHbramu].

8. [HeaencTBUTENbHAA CAENKa HE BAEYeT IPUANYECKUX NOCNeACTBUN... |

9. lNpwn3HaBaAa caenky HeAeﬁCTBMTeﬂbHOVI Cy4 Bripase C y4eTOM KOHKPETHDbIX obcToATENLCTB AeNna OorpaHNYnTbCA 3aNpPeETOM Ha
ee aaabHeunuiee NCrnoiHeHune.

CraTbs 158. O6uiMe NoNOXKEHMA O NOCNeACTBMAX HEAENCTBUTENbHOCTU CAENKM

... HegencremTenbHa caenKa, coaeprkaHMe KOTOPOM He COOTBETCTBYET TPeboBaHMAM 3aKOHOAATE/IbCTBA, @ TaKXKe
COBEpLUEHHAA C LeNblo, 3aBEA0MO NPOTMBHOM OCHOBaM NpPaBonopaAKa UM HPaBCTBEHHOCTMU.

[BacuH. tO.I. n CyneiimeHos M.K. (oTB. pea.). MpaxkaaHCcKnii Kogekce Pecnybnnkmn KasaxctaH (obuwan YyacTtb). KommeHTapuit (noctateiHbiii). B
AByX KHUrax. N3a. 2-oe. KHura 1. Anmartol: HKeti Kapfbl, 2003. 544 c.;

BacuH HO.T. Caenkun. U3a. 2-oe. Anmatol: BLUM «2ainet», 1999]

Kelic npu3HaHMA GaHKOBCKUX CAENOK HeaencTBuTebHbIMU: (1) aprymeHT «HapyLlleHUs NopAAKa 3aK/1l04eHNs 40roBopay B
pe3ynbTate CMeLWeHUA NHCTUTYTOB He,g,eﬁCTBMTeﬂbHOCTM CAENKM U He3aK/IloYeHHOro Aorosopa; (2) nocheacTema
MMMNepPaTMBHOCTM NpexHero 3akoHa 06 AO 0 HeaeNCTBUTENbHOCTM A0roBOPa, 3aK/IIOYEHHOIO C HapyLlleHnem TpeboBaHMi K
COBEPLUEHMUIO KPYMHOM CAENKMN.

[Kaparycos ®. n Po3eHuBaiur A.B. O npobaemax npaKkmuKu rnpu3HaHUs coesok HedelicmaumesnbHbiMU (Ha npumepe 00Ho20 criopa). B
Egézmiu,agl-icme 3aKoHoaaTenbcTBO: CTaTb. KommeHTapuu. MpaKktuka. Boinyck 22. MNog pea. npod. AunaeHko A.l. - Aamartbi: FOpuct, 2005. C.
-24



[K KazaxcTtaHa (nocne 2017 r.)

Cratba 165 MoaenbHoro 'K CHI. Ocnopumble N HUYTOXHbIE CAENKH

2. ...Tpe6OBaHMG O NPUMEHEHUU I'IOC}'Ie,CI,CTBMl;'i He,ﬂ,eVICTBMTeﬂbHOCTM HUYTOXHOM CAENKN MOXKET 6bITb npegbAasaeHo No6bIM
3anHTEPECOBAHHbIM NTNLOM. Cya BnpaBe NPMMEHUTb TaKMe NoC/ieAcTBMA N0 COOCTBEHHOM MHULMATUBE .

* OTCyTCTBME 3TOM KAoYeBoi HopMbl B K Pecnybamku KasaxcTaH u puck / npeueaeHTbl OTMEHbI cyaebHbIX M apbuUTparKHbIX

PeLIEeHM CO CCbIZIKOW Ha BbIXOA, cyAa 3a Npeaenbl 3asaB/IEHHbIX MCKOBbIX TPeOOBaHUN.

* [lo obwemy npasuny n. 2 u 3 ct. 157-1, ntobas HegencTemuTeNnbHasA cAeNKa HEAENCTBUTEIbHA C MOMEHTA ee 3aK/II0YEHUSA U

HEAeﬁCTBMTeﬂbHOCIb BneveT pectutyuuto. Ho ,CI,OI'IXCKaETCFI, 4yTob6bI 'K AN nHbIE 3aKOHbI NpeaycmMmaTpmBain UHbIE
nocneacTBmA HeAEUCTBUTENBHOCTU CAENKN. KaKuner KOHd)VICKaLI,MFI, 3anpetT AgabHenwero cosepLieHmna Caenkn.

* Ecnun cpoenka Heﬂ,eVICTBMTeﬂbHa C CaMoOro Ha4dasna, Kak MOXXHO 3aNnpeTnTb ee ,u,aanel‘/’lLuee NCNONHEHNE?

* Ecnn ponmkHa 6bITb pecTuTyuma, BneYeT An 370 3a cobol NpuU3HaHWe HeAeNCTBMTEIbHbIM MONYYEHNE BbIrOA, 1
MMYLLLECTBEHHbIX NPaB TPETbUMM NNLAMWN B Ppe3yabTaTe BbINOJHEHUA CTOPOHAMWU HeAEeUCTBUTENIbHOM cAeNKu. UX
0653aTeNbCTB 3a CYET MNO/IYYEHHOro NO HeAeNCTBUTENbHOM caenke? Hanoru, nnatexu, 3aBewanusa u ap.

* ABnAeTCA M yupeKaeHne 1 rocygapcTBeHHasa perncTpaumnsa lpuanyeckoro 1ua, KopnopaTMBHoe peLlleHne CaenKom?
[lonycTUMO I NPUMEHEHME K 3TUM OPUANYECKUM haKTaM HOPM O HEAENCTBUTENbHOCTU CAENOK?

[CynemeHoB M.K. (oTB. pen,.). lparkaaHCcKkMn KogeKkc Pecnybamkum KasaxctaH (Obwan YyacTtb): KommeHTapuit (noctaTenHbli). B 4-ex KHUrax.
U3a. 4-oe. KHura 2. Aamartsl, 2022. 624 c.;

CyneimeHos M.K. (oTB. pea.). HegelcTBUTENbHbIE CAENKM B FPaXKAaHCKOM NpaBe (MaTepuasbl eXKeroaHbIx LIMBUANCTUYECKMX UTEHMN).
Anmatbl: HUW yactHoro npaBa, 2017. 744 c.]



HG,LI,GVICTBI/ITGIIbHOCTb CAETKN U HE3aKNOYEHHbIM A0roBop

M. 2 cT. 157 T'K: «Caenka npnsHaeTca HeAencTBUTEIbHOM NPU HapyLleHUn TpeboBaHUN, NpeabABAseMbIX K dopme,
CoAEepPrKaHMUIO N YYaCTHMKAM CAEMKM, a TaKKe K cBoboae MX BONEU3BABIEHUA MO OCHOBAHUAM, YCTAHOB/IEHHbIM
HacToAWwMM KogeKCoM UAM MHbIMM 3aKOHOAATENbHbIMW aKTaMn».

Hannumne atnx obctoaTenscrs m COOTBETCTBYHOLWMNX KOHKPETHbIX OCHOBaHUM O3HAa4aeT, 4YTO CAENKU HE 6b|f|0, U BJ1eYeT
PECTUTYLUUNIO, U MHOXKECTBO APYrmnxX nocnelcrsmmn, CBA3aHHbLIX C HEBO3SMOXHOCTBbIO OCYLWECTBNIEHUA KAKUX-TO
MMmyLleCTBeHHbIX NpaB U ygosneTBopeHnNA oXXngaHnMn NCNONHEHNA obsA3aHHOCTEN.

M. 1 cT. 393 IK: «/1oroBop CYMTAETCA 3aKJHOUYEHHbIM, KOrAa MeXKay CTOpoHamu B Tpebyemon B noanexalmx cayyasx
dbopme A4OCTUIHYTO COrnalleHme No BCEM CYLLLECTBEHHbBIM €ro yC/I0BUAMY.

He3aK/oueHHbIN AOroBOp TaK:Ke He NnopoxkaaeT/mnsmeHseT/npekpallaeT npaBooTHoWeHMn. Ho npM3HaHne aorosopa
HE3aKNIOYEHHbIM He NO3BOAAET ero NPUHYAUTENbHOE UCNONHEHME. 34eCb MOXET BbiTb UCK O HEOCHOBATE/IbHOM
oborauweHunun, cbeperkeHnn , Ho He 0 HeJeNUCTBUTENbHOCTM ee NOC/NeACTBUAX.

CooTHOWeHMe TpeboBaHNI 0 3aKNOYEHUN CALNKU B YCTAHOB/IEHHOM dopMe Noj, CTPaxoM ee HeleMCTBUTE/IbHOCTU U
NPU3HaHMA A0roBopa He/3aK/YEHHbIM B. YCTaHOBNEHHOW popme? ECIM 3aKOH YCTaHaBANBAET HUYTOXKHOCTb CAE/KU
Npwn HecobtoAeHUM YCTaHOBNEHHOW GOPMbI — UCKU O NPUMEHEHUUN NOCNEACTBUN HUUTOXKHOCTU caenku. Ucku o
NPU3HaHWUN CAENKM HeaeCTBUTEIbHOM B C/lydae HecobaoaeHns TpeboBaHW K ee gmpme NPW OTCYTCTBMW YKa3aHUA Ha
€e HNYTOXKHOCTb He 0O0CHOBaHHbI, HO BO3MOXHbI MHblE UCKU (HEOCHOBaTE/IbHOE oboralleHne, BUHAMKaLUS,
HEroTopPHbIN UCK, NPM3HaHWe NpaBa COBCTBEHHOCTU B CUNY NPUObBpeTaTeNnbHOM AaBHOCTU U Ap.).



J1onyCcTUM 1M UCK O NPU3HAHWUU CAENKN AENCTBUTENBHON?

Mp13HaHMe HUYTOXHOW CANKMN AeiCTBUTEIbHOM HEBO3MOXHO, a OCMOPUManA CAe/IKa CHATAeTCA AeNCTBUTENbHOW 0
MOMEHTa ee NPU3HaHUA HeJeNCTBUTENbHOMN.

Jorosop, KOTOprl;i HE CHUTAETCA 3aK/TIDYEHHbIM B CUJTY 3dKOHA, HE MOXET 6b|'l;b NPM3HaH ,D,el\/'ICTBVITeJ'IbHOl‘/JI C,EIIEJ'IKOVI,
MOCKOJIbRY €ro coeepwieHmne oTHOCUTCA K cd)epe ANCKPEUNOHHbIX MOTHOMOYNUN CTOPOH AO0OroBopa, a Cyd, HEe MOXKET
NPUHYOUTb UX K €ro 3aK/IlD4YEeHUIO.

OaHako mogepHusauma 'K MoXKeT NnpeaycMoTpeTb YCN0BUA, MPU KOTOPbIX TAKOM UCK MOXKET ObITb BO3MOKHbIM,
NOCKoNbKy B cooTBeTcTBMU ¢ DCFR perynnpytoTcs 0OCHOBaHMA AEACTBUTENbHOCTU U HeAeNCTBUTEIbHOCTM A0rOBOPOB
WAWN. UHbIX CAENOK; OCHOBAaHUAMM ONA HEAEUCTBUTE/IbHOCTU HA3bIBAKOTCA HAapyLeHUA TpeboBaHU K popme,
BONEN3bABNEHNIO, A40OPOCOBECTHOCTU, AEECNOCOOHOCTHM, a TaKKe HapyLeHMe OCHOBOMO/1araoLWwmx NPUHLMUNOB AN
MMMNEePATUBHbIX HOPM; Pa3AensAtoT OCMNOPUMbIE U HUUTOXKHbIE CAENKN; HUYTOXKHbIMU ABAAOTCA HapyLlatoLwme
OCHOBOMO/AratoLmne NPMHLUMNbI, @ TaK¥Ke HapyLlalowme MMmnepaTMeHble HOPMbI, ECIM CAMOM COOTBETCTBYHOLLEN
HOPMOW He onpeaenaeTca 0OCNOPMMOCTb CAENKM, MPWU 3TOM Cyay AaeTcs cBo60aa B NPUHATUM pelleHna — 06bABUTD
LOroBOp AENCTBUTENbHbIM, NMPU3HATb €ro HeAeUCTBUTENbHbIM NONHOCTbIO UM B 4YaCTU INOO M3MEHUTb AOrOBOP U €ro
NocNeacTBuA; NOCNeACTBMUA NPU3HAHUA CAENKM HeAeUCTBUTENbHOM — B3bICKaHME KOMMNEHCaLUUM B N0Ab3y OAHOM M3
CTOPOH NBO pecTUTyLns; OAHOBPEMEHHO YCTAaHAB/IMBAOTCS YCN0BUA, NPU KOTOPbIX CAENKA CYUTAETCA COBEPLUEHHOM —
HaM6epeHV|e 3aKN0YUTb CAENKY N AOCTUKEHME COrNaLEHMA O 3aKIHOYEHNN CAENKM COFNACHO YCTaHOBAEHHbIM
TpeboBaHMAM.

[MogaenbHble npaBuna EBponeickoro yactHoro npasa. [Mepesog, ¢ aHm. Pacckasosa H.1O. (pea.) M.: CraTyT, 2013. 989 c.]

PUCKM NPU3HAHUA HEAENCTBUTENbHbBIMM CAENOK B CBA3U C PACNPOCTPaHEHNEM COBPEMEHHbIX NOAXOA0B K
YCTAHOB/IEHWUIO NPABOBOrO PEXMMA OTAE/bHbIX BUA0B MMYLLECTBA (Hanpumep, uMdpposble akTUBbI No Lindposomy
KodeKcy M 3aKoHy 0 undpoBbIx akTMBax. Mpobnema Bbibopa BMAOB UCKOB.



Ha3ap ayaapfaHbiHbI3fa pakmerT!

bnaropapto 3a BHMMaHue!
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